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DECISION AND ORDER — AWARDING BENEFITS

This proceeding arises from aclaim for benefits under Title IV of the Federd Cod Mine
Hedlth and Safety Act of 1969, as amended, 30 U.S.C. 8§ 901 et seq. (the Act). Benefits under
the Act are awarded to coad miners who are totaly disabled due to pneumoconiosis. Surviving
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dependents of coa miners whose deaths were caused by pneumoconiosi's may aso recover
benefits. Pneumoconios's, commonly known as black lung, is a chronic dust disease of the lungs
arising from coa mine employment. 20 C.F.R. § 718.201 (1996).

On May 21, 2001, this case was referred to the Office of Administrative Law Judges for
aforma hearing. Following proper notice to dl parties, a hearing was held on October 24, 2001
in Prestonsburg, Kentucky. The Director’s exhibits were admitted into evidence pursuant to 20
C.F.R. 8 725.456, and the parties had full opportunity to submit additiona evidence and to
present post-hearing briefs. Briefs on behdf of the claimant and on behdf of the employer were
both received on December 26, 2001.

The Findings of Fact and Conclusions of Law that follow are based upon my anayss of
the entire record, arguments of the parties, and the applicable regulations, statutes, and case law.
They dso are based upon my observation of the demeanor of the witness who testified at the
hearing. Although perhaps not specificaly mentioned in this decison, each exhibit and argument
of the parties has been carefully reviewed and thoughtfully considered. While the contents of
certain medica evidence may gppear incongstent with the conclusions reached herein, the
gppraisal of such evidence has been conducted in conformance with the quaity standards of the
regulations.

The Act’simplementing regulations are located in Title 20 of the Code of Federa
Regulations, and section numbers cited in this decison exclusvely pertain to thet title. References
to DX, CX, and EX refer to the exhibits of the Director, claimant, and employer, respectively.
The transcript of the hearing is cited as“Tr.” and by page number.

ISSUES

The following issues remain for resolution:

1. thelength of the miner's cod mine employment;

2. whether the miner had pneumoconiosis as defined by the Act and regulations;

3. whether the miner’ s pneumoconioss arose out of cod mine employment; and

4. whether the miner’ s degth was due to pneumoconioss.

(DX 29; Tr. 8).
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EINDINGS OF FACT AND CONCLUSIONS OF LAW

Background

Clamant, Juanita Bentley, timely filed her claim for survivor’ s benefits under the Act on
April 19, 2000. The Office of Worker’s Compensation Programs denied the claim on July 25,
2000, and, after reviewing additiona evidence, affirmed its denia on January 3, 2001. Pursuant
to Mrs. Bentley’ srequest for aformal hearing, the case was transferred to the Office of Adminis-
trative Law Judges on May 21, 2001. (DX 1, 15, 25, 29).

Boone Bentley, dlamant’ s husband and the miner upon whom this clam is based, was
born on September 3, 1925 and died on February 11, 2000. Claimant and the miner were
married on July 15, 1946, and they resided together until the miner’s death. They had no children
who were under eighteen or dependent upon them at thistime this clam wasfiled. At the time of
the hearing, Juanita Bentley resded in Wayland, Kentucky and had not remarried. (DX 1, 10; Tr.
12, 14). Mr. Bentley filed aclaim for black lung benefitsin July 1980. The claim was denied on
September 9, 1987 and adminidtratively closed. (DX 28-1, 28-78).

At a 1986 hearing, Mr. Bentley testified that he worked off and on in cod mines beginning
at the age of seventeen. He began loading cod with a shovel into cars and spent the mgjority of his
timeasaloader. Mr. Bentley’s cod mine work was performed at the face of the cod. Hedso
worked in various other jobs, including jobs as a supply man and as arepairman. He stated that
there was dust al over the mine, hanging in the air and aworker could not help but breatheit. Mr.
Bentley last worked in cod mine employment in 1981 when he quit because of breathing problems
and aburning in his chest. At the 1981 hearing, Mr. Bentley aso tetified that he began smoking
cigarettes at around age fourteen, but did not remember exactly when he quit smoking. (DX 28).

Cod Mine Employment

The duration of aminer’s cod mine employment is revant to the gpplicability of various
datutory and regulatory presumptions. Claimant bears the burden of proof in establishing the
length of his cod minework. See Shelesky v. Director, OWCP, 7 BLR 1-34, 1-36 (1984);
Renniev. U.S. Seel Corp., 1 BLR 1-859, 1-862 (1978). At the hearing, counsel for Mrs.
Bentley stated that he believed the miner had around twenty years of cod mine employment. The
evidence in the record includes a Socia Security Statement of Earnings encompassing the years
1942 to 1981, W-2 forms, employment history forms, applications for benefits, satements from
co-workers, and claimant’ s testimony from aprior hearing. (DX 1-8).

The Act fals to provide specific guiddines for computing the length of aminer’s cod mine
work. However, the Bendfits Review Board consstently has held that a reasonable method of



-4-

computation, supported by subgtantia evidence, is sufficient to sustain afinding concerning the
length of cod mine employment. See Croucher v. Director, OWCP, 20 BLR 1-67, 1-72 (1996)
(en banc); Dawson v. Old Ben Coal Co., 11 BLR 1-58, 1-60 (1988); Vickery v. Director,
OWCP, 8 BLR 1-430, 1-432 (1986); Niccali v. Director, OWCP, 6 BLR 1-910, 1-912
(1984). Thus, afinding concerning the length of cod mine employment may be based on many
different factors, and one particular type of evidence need not be credited over another type of
evidence. Calfeev. Director, OWCP, 8 BLR 1-7, 1-9 (1985).

In the Decison and Order on Mr. Bentley’ s living miner clam, Adminidrative Law Judge
Johnson determined that the evidence established fifteen years of cod mine employment. (DX 28-
78). At the hearing, counsd for the employer stipulated to that amount. (Tr. 9). In his 1987
decison, Judge Johnson found that the Social Security records showed ten years of coad mine
employment. He aso found that Mr. Bentley testified to other periods of cod mine employment,
but his memory as to specific periods was poor and provided little basis for concrete findings.
Judge Johnson gave as much credence as possible to the testimony and attributed five additiona
years of cod mine employment for atotd of fifteen years. At the October 24, 2001 hearing,
counsd for the clamant indicated that the clamant did not have any additiond evidence to offer on
the issue of cod mine employment. (Tr. 11). Accordingly, after reviewing the evidence of record
on the issue, | agree with Judge Johnson' s determinations and accept the employer’ s stipulation.
Thus, | find that the evidence establishes fifteen years of quaifying cod mine employment.

Pneumoconiosis and Related [ssues

|. Medicd Evidence
A. X-Rays
Date of Date of Physday

Exhibit X-ray Reading Qudifications Qlty. Interpretation
DX 28-46 1-12-81 2-8-83 Quillen/ BCR, B 1 0/0

DX 28-48 1-12-81 3-24-83 Wiot / BCR, B 1 0/0

DX 28-52 1-12-81 4-20-83 Spitz/ BCR, B 1 0/0

DX 28-53 1-12-81 2-1-83 Pendergrass/ BCR, B 1 0/0

DX 28-57 1-12-81 5-11-83 Felson * No evidence of

pneumoconiosis
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DX 28-35

DX28-36

DX 28-38

DX 28-38

DX 28-38

DX 28-26

DX 28-14

DX 28-41

DX 28-43

DX28-49

DX 28-57

DX 28-59

DX 28-62

DX 28-42

DX 28-48

DX 28-52

DX 29-53

DX 28-55

DX 28-57

1-19-81

1-19-81

1-19-81

1-19-81

4-10-81

4-10-81

4-14-81

4-14-81

4-14-81

4-14-81

4-14-81

4-14-81

4-23-81

4-23-81

4-23-81

4-23-81

4-23-81

4-23-81

Date of
Reading

12-16-81

12-23-81
1-7-82

1-22-82

1-15-82

4-10-81

5-18-83
2-24-83
2-18-83
4-1-83
5-15-83
6-6-83

6-13-83

2-12-83
3-24-83
4-16-83
2-3-83
5-2-83

5-11-83

! The asterisk indicates that the information was not provided in the record.
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Physidan/
Qualifications

Combs/ BCR, B

Quillen/ BCR, B
Wiot/ BCR, B

Felson BCR, B

Proto/ BCR, B

Combs/BCR, B

Cole/ BCR, B

Quillen/ BCR, B

Pendergrass/ BCR, B

Wiot/ BCR, B
Spitz/ BCR, B
Proto/ BCR, B

Felson/ BCR, B

Quillen/ BCR, B
Wiot/ BCR, B

Spitz/ BCR, B

Pendergrass/ BCR, B

Proto/ BCR, B

Felson/BCR, B

Qlty. Interpretetion

*1 No evidence of
pneumoconiosis

* 0/0

1 0/0

* No evidence of
pneumoconiosis

1 0/0

* No evidence of
pneumoconiosis

2 negative

1 0/0

1 0/0

1 0/0

1 0/0

2 0/0

* No evidence of
pneumoconiosis

1 0/0

1 0/0

1 0/0

1 0/0

1 0/0

* No evidence of

pneumoconiosis



Exhibit

DX 28-29
DX 28-39
DX 28-40
DX 28-44
DX 28-44
DX 28-44
DX 28-15
DX 28-16
DX 28-45
DX 28-45

DX 28-47

DX 28-54

DX 28-55
DX 28-50
DX 20

DX 22

DX 22

DX 22

EX1

EX1

Date of
X-ray

5-7-81

5-19-81
5-19-81
5-19-81
5-19-81
5-19-81
7-27-81
7-27-81
7-27-81
7-27-81
7-27-81

7-27-81

7-27-81
7-27-81
10-4-99

12-29-99

12-10-99

9-14-99

9-14-99

9-14-99

Date of
Reading

5-7-81
1-22-82
2-15-82
3-2-82

3582

3-16-82
8-12-81
7-27-81
1-31-83
1-26-83
3-4-83

4-20-83

4-29-83
4-3-83
8-1-00

10-23-00

10-23-00

10-23-00

7-2-01

7-5-01

-6-
Physcay/
Qudifications
Quillen/ BCR, B
Combs/ BCR, B
Quillen/ BCR, B
Wiot/BCR, B
Spitz/ BCR, B
Proto/ BCR, B
Marshall / BCR, B
White/ BCR

Quillen/ BCR, B

Pendergrass/ BCR, B

Wiot/BCR, B

Felson/

Proto/ BCR, B
Spitz/ BCR, B
Binns/

Sargent / BCR, B

Sargent / BCR, B

Sargent / BCR, B

Binns

Baek

Qlty. Interpretation

1 0/0

1 o/-

1 0/0

1 0/0

1 0/0

2 0/0

1 1

1 0/0; COPD

* 0/0

1 0/0

1 0/0

* No evidence of
pneumoconiosis

1 0/0

1 0/0

3 0/1; st

3 No parenchymal or pleura
abnormalities consistent with
pneumoconiosis

3 No parenchymal or pleura
abnormalities consistent with
pneumoconiosis

1 No parenchymal or pleura
abnormalities consistent with
pneumoconiosis

2 0/1

1 01
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B. Medica Records

Mr. Bentley’s medica records from Highlands Regional Medical Center were admitted
asevidenceinthisclam. (DX 13). These records include severd admissons with diagnoses
including profound arterid hypoxialrespiratory falure, acute exacerbation of chronic obstructive
pulmonary disease and pnemonia. A discharge summary completed by Dr. Sundaram on August
3, 1993 lists cod workers pneumaoconioss as a discharge diagnosis. It states that chest x-ray's
were congstent with chronic obstructive pulmonary disease and cod workers pneumoconioss.
Other notes list cod workers pneumoconiosis in the past history section.

The miner’s medicd records from Centra Baptist Hospital were submitted as evidence in
thisclam. (DX14). These records document various hospita admissons. Therecordslist a
history of possible or questionable cod workers pneumoconioss. The records indicate admis-
sonsinvolving the miner’ s end-stage chronic obstructive pulmonary disease. They dso document
various medica conditions and treatment and include x-rays not performed for the diagnosis of
coad workers pneumoconioss.

Various x-ray reports from Our Lady of the Way Hospital and treatment notes from Mr.
Bentley’ sfina admission to the hospitd areincluded in therecord. (DX 21). A letter from Dr.
Raghu Sundaram dated October 10, 2000 states that the physician treated Mr. Bentley on severd
occasions and that the miner died on February 11, 2000. Dr. Sundaram stated that Mr. Bentley
worked in the cod minesfor a least twelve years and that although he used to smoke one pack of
cigarettes per day, the miner quit smoking twenty years prior. He indicated that Mr. Bentley had
complaints of increasng shortness of bresth with limited activity and increasing cough with sputum
production. Heindicated that Mr. Bentley was being treated with bronchodilators, home oxygen
and nebulizer trestments without much relief. Dr. Sundaram concluded that the miner died due
to pneumonia, respiratory distress caused by cod workers pneumoconiosis and that the miner’s
death was hastened by his cod workers pneumoconiosis. A death summary completed by Dr.
Sundaram indicates that the miner had multiple problems which include chronic obstructive pulmo-
nary disease, cod workers pneumoconioss, cor pulmonale, pulmonary hypertension, arterio-
sclerotic heart disease. He stated that blood gases were consistent with respiratory failure and
chronic hypoxemiarelated to cor pulmonae and pulmonary hypertension.

C. Examination Reports

The record contains a deposition discussing an examination by Dr. Anderson on
January 28, 1981. (DX 30-28). The physician took the miner’s history and performed a physica
examination, electrocardiogram, pulmonary function sudy, arterid blood gas study and an x-ray.
He noted coa mine employment of twenty-one years and that the miner started smoking at age
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fourteen, two packs per day, but quit three years prior because he couldn’t bresthe. Pulmonary
function studies and arterid blood gas studies were within the limits of norma. Dr. Anderson
interpreted a chest x-ray as positive for pneumoconiosis and diagnosed Category | pneumoco-
nioss. He atributed adiagnosis of pulmonary emphysemawith chronic obstructive pulmonary
disease to the miner’ s smoking history.

Dr. Allen Cornish examined Mr. Bentley on May 7, 1981 and prepared areport of his
findings. (CX 28-29). Dr. Cornish noted eleven years of cod mine employment and that the
miner smoked one to one and-a-haf packs of cigarettes a day for twenty years, but sopped
smoking in 1979. He performed a physicd examination, a blood gas study which showed mild
hypoxemia and a pulmonary function study which showed amild redtrictive defect. He indicated
both tests provided results which were above the federd disability regulations.  Dr. Cornish indi-
cated that a chest x-ray showed no evidence of pneumoconiosis, but did show signs of pulmonary
emphysema.  The physician concluded that Mr. Bentley was suffering from chronic bronchitis with
pulmonary obstruction and pulmonary emphysema. He indicated that he could not say whether the
condition arose as aresult of cod mine employment due to the miner’s smoking history. Dr.
Cornish was deposed regarding his examination of Mr. Bentley. (DX 28-34). Hetedtified that
he found no evidence that the miner’ s chronic bronchitis, pulmonary obstruction and pulmonary
emphysema were related to cod mine employment. Heis Board-certified in Internd medicine,

Dr. John Myers examined Mr. Bentley and prepared areport of his examination on
April 23,1981. (DX 28-28). Dr. Myers noted the miner’s complaints, including shortness of
breath. He noted twenty-one years of cod mine employment and a smoking history of one pack
per day for around thirty-five years ending two years prior. Dr. Meyers performed a chest x-ray
which he read as negative for pneumoconiosis. He aso performed an dectrocardiogram, pulmo-
nary function study and an arterid blood gas study. Dr. Meyers concluded that Mr. Bentley had a
sgnificant pulmonary impairment, but that it did not gppear to be due to his pneumoconios's, and
was most likely due to smoking. In adepogtion, Dr. Myers testified that Mr. Bentley’ s diminished
FEV1 vaue on pulmonary function tests was due to his smoking history. (DX 28-32).

Dr. Richard O’ Nelll performed an examination of Mr. Bentley on April 14, 1981. (DX
28-27). He noted the miner’s complaints and symptoms, that he was employed as a coad miner
for over twenty years and that he smoked one and-a-half packs per day for most of his adult life
until quitting two to three years prior. Dr. O'Nelll performed a pulmonary function study and
arterid blood gas study aong with a chest x-ray which he interpreted as negative, athough he
noted Sgns of questionable or suspicious cod workers' pneumoconiods. The physcian diag-
nosed chronic obgtructive pulmonary disease, chronic bronchitis and questionable or suspicious
cod workers pneumoconioss, stage 0/1. Dr. O'Nelll testified in a deposition regarding his
examination of Mr. Bentley. (DX 28--33). Dr. O'Nelll atributed the miner’s chronic obgtructive
pulmonary disease and chronic bronchitis to smoking, but admitted that part of the diseases could
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be related to exposure to cod mine dust. He is Board-certified in internal medicine and practices
in the areas of internal medicine and pulmonary disease.

Dr. Robert Penman testified in a deposition regarding an examination he performed of Mr.
Bentley on January 19, 1981. (DX 28-25). He noted coa mine employment of twenty-one years
and a prior smoking history of one pack aday for many years. He interpreted a chest x-ray as
positive (1/1) for pneumoconiosis and noted that lung function tests show obstructive lung disease.
He diagnosed cod workers pneumoconioss.

Dr. D.S. Park prepared areport of an examination he performed on Mr. Bentley on May
25,1981. (DX 28-25) The physician noted eleven years of underground coa mine employment.
He performed a physica examination and diagnosed chronic obstructive pulmonary disease.

Dr. Franklen Belhasen examined Mr. Bentley on May 10, 1983. (DX 28-58). Heindi-
cated that a chest x-ray revealed moderate fibrotic changes and classfied the film as /1. The
physcian performed a pulmonary function study and an EKG. He diagnosed chronic obstructive
pulmonary disease and pneumoconioss.

The deposition of Mr. Bentley’ s treating physician, Dr. Raghu Sundaram, was taken and
submitted into evidence in thisclam. (CX 3). Dr. Sundaram testified that he practicesin interna
medicine with a specidty in lung disease. He is Board-Certified in Internal medicine and has two
years of training in pulmonary medicine. Dr. Sundaram testified that he began treating Mr. Bentley
around 1991 when the miner was hospitalized for his bregthing problems. He stated that he was
aware that the miner worked for alittle more than ten yearsin the mines and that he smoked for
fifteen to twenty years at the rate of around one pack per day. After Mr. Bentley’ sinitid hospitd-
ization, Dr. Sundaram saw the miner gpproximately every four to Sx weeks and treated him in the
course of several more hospitalizations. He testified that an echo cardiogram on October 5, 1995
showed some right heart enlargement, evidencing cor pulmonade. He stated that this condition
occurs whet the heart is failing because of the advanced stage of the lung process. He indicated
that heisan A-reader and has training in reading x-rays and that Mr. Bentley’ s x-rays evidenced
the disease. Hisdiagnosis of coal workers pneumoconiosis was based on work history, x--ray,
physcd findings, breathing tests, oxygen levels and vists over severd yearsfrom 1991. Dr.
Sundaram testified that the miner’ s chronic obstructive pulmonary disease was related to cod dust
exposure. He determined that Mr. Bentley’ s death was due to complications from the lung infec-
tionin an individua with acompromised lung condition. He stated that cod dust exposure
impacted on the miner’ s death by lowering his resstance and he could not fight the infection as
norma people would. He testified his opinions would remain the same even assuming a greater
smoking history. He dso indicated that he agreed with the conclusions of pathologi<t, Dr. Green.
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D. Desth Certificate

Mr. Bentley’ s death certificate states that the miner died on February 11, 2000. The
certificate lists chronic obstructive pulmonary disease as the cause of death and cod workers
pneumoconioss, and arteriosclerotic heart disease as contributing causes of death. The death
certificate was completed and signed by Dr. Raghu Sundaram. (CX 11).

E. Autopsy Reports

Dr. Sam Davis performed an examination of the miner’s lungs, noting anthracotic lymph
nodes and fibrogsinthelungs. (DX 24). Dr. Davis diagnosed acute bronchopneumonia,
emphysema, mild interdiitid fibrogs and anthracosis and anthracotic hylinized granulomata. He
determined that the classc histologic features of black lung disease are not identified in the bilatera
lungs. He noted that there were no discernable cod dust macules, nor was there fibrosis consistent
with black lung disease.

A report from Pathology Associates was submitted as evidence. (DX 24). Dr. Henry
Tazdaar reviewed autopsy dides of the miner’slungs. Hisfind diagnodsincludes severe acute
bronchopneumonia with vague granulomatous fegtures and rare giant cdls with a polarizable
foreign materia suggedtive of aspiration in a background of mild emphysema. Dr. Tazdaar dso
indicated that the lymph nodes show anthracoss and multiple hyainized granulomata.

F. Autopsy Slides and Medica Review Reports

Dr. Francis Green reviewed the medica evidence of record, dong with the miner’s
autopsy dides and prepared areport of hisfindings and conclusions. (CX1). Dr. Green indi-
cated that the autopsy dides showed widespread emphysema, associated with a severe degree
of chronic bronchitis. He dso noted amild smple macular pneumoconios's, characterized by cod
dust macules in the wals of respiratory bronchioles. The physician Sated that some of the small
arways show numerous particles with morphologies characteristic of slicaand slicatesin their
walls. He noted that there was no evidence of nodular forms of pneumoconiosss, silicoss or
progressive massive fibross. Dr. Green dso indicated that there was widespread broncho-
pneumonia. Based on the autopsy dides he diagnosed moderate to severe centriacinar emphy-
sema, severe chronic bronchitis, mild smple macular cod workers' pneumoconiosis, minera dust
asociated small airways disease, aspiration pneumoniaand pulmonary vascular changes consstent
with pulmonary hypertension. Based on the autopsy dides and the medica evidence review, Dr.
Green concluded that dthough the x-ray evidence was negative for pneumoconios's, the autopsy
showed evidence of the disease, and concluded that Mr. Bentley had pneumoconiosis. The
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physician determined that Mr. Bentley died in respiratory failure as aresult of chronic obstructive
disease in combination with pneumoconioss. He noted that athough the pneumoconiosis was
mild, it contributed to his deeth. He stated that cod mine dust isamgor cause of emphysema
and chronic bronchitis and these were mgor factors underlying his chronic obstructive pulmonary
discase. Dr. Green aso noted that the miner’ s significant smoking history contributed to the
chronic bronchitis and emphysema. Dr. Green is Board-Certified in pathology. (CX 2).

Counsd for the employer deposed Dr. Green and submitted the transcript as evidence.
(EX 8). Dr. Greenindicated that after his report was prepared, he had the opportunity to review
Dr. Branscomb's September 12, 2001 report. He indicated that his diagnosis of mild smple
pneumoconios's, which leaves room for a difference of opinions between pathologists. He dso
dated that one of the forms of pneumoconioss was cdled smdl arways disease which isasubtle
leson that alot of pathologists are not very familiar with, dthough it is well-described by a number
of prominent pathologists. He discussed how the sample must be polarized or the sllicatesin the
dides can be missed. He discussed the details of his diagnosis and how studies indicated that
exposure to cod dust causes chronic obstructive lung disease. He indicated that depending on the
varying smoking histories, the miner’ s emphysema was either one-third or just over one-eighth due
to cod mine employment. He discussed how cod dust contributed to Mr. Bentley’ s pulmonary
hypertension, or cor pulmonale and how the medica records supported the diagnosis. Dr. Green
dtated that because the condition involves the heart, it cannot be diagnosed from the lung dides, but
he noticed changesin the vessdls in the lungs which are evidence of cor pulmonae. He disagreed
with Dr. Fino's satement that there is no increased evidence of pneumonia as aresult of cod mine
dust-related disease because the mechanism that causes increased pneumoniais the same whether
the chronic obstructive lung disease is due to smoking or cod mine dust. Dr. Green discussed how
the radiographic form of pneumoconiosis and evidence of obstructive-related lung disease are two
separate diseases and one can exist without the other.

Dr. Rephad Caffrey reviewed the autopsy dides and portions of the medical evidence.
(EX 3). Heindicated that the lymph nodes showed a moderate amount of anthracotic pigment
with micronodules which are granulomas. He noted a minima amount of foreign materid was
observed under polarized light. He noted centrilobular emphysema was present and that there
were no lesons of coa workers' pneumoconiosis. He diagnosed acute bronchopneumonia,
centrilobular emphysema, chronic bronchitis, and lymph nodes showing a moderate amount of
anthracotic pigment and hydinized granulomata He opined that Mr. Bentley did not have cod
workers pneumoconiosis. He indicated that for adiagnoss of pneumoconios's, the anthracotic
pigment must stimulate the production of reticilin and there must be evidence of foca emphysema,
and there was evidence of neither. Because the dides did not evidence pneumoconios's, Dr.
Caffrey disagreed with Dr. Sundaram’ s determination that pneumoconiosis hastened the miner’s
degth. Dr. Ceffrey attributed the pulmonary disability to Mr. Bentley’s smoking history.
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Dr. Caffrey’s deposition was submitted into evidence. (EX 7). He discussed the stan-
dards necessary for adiagnosis of pneumoconioss. Heindicated that even if it were determined
that the miner had mild pneumoconiogs, it would not have hastened his degth. He agreed that Mr.
Bentley had chronic obstructive lung disease and that it was a factor in hastening his demise. He
agreed that the risk of chronic obstructive pulmonary disease from coa dust exposure is additive to
therisks of cigarette smoking. He stated that there is no specific test to determine whether the
chronic obstructive pulmonary disease was partly dueto cod dust exposure, but the only thing he
could say wasthat if Mr. Bentley had never smoked, the amount of cod dust in hislungs would not
have caused pulmonary disability.

G. Medicd Review Reports

On September 2, 1986, Dr. Peter Tuteur reviewed the medica evidence submitted in the
clam Mr. Bentley filed for benefits. (DX 28-70). Dr. Tuteur noted the miner’s cod mine employ-
ment, medica and smoking histories, followed by alist of the medica evidence hereviewed. He
concluded that Mr. Bentley did not have pneumoconioss, but did have chronic bronchitis and
possibly emphysemaas aresult of smoking.

Dr. Gregory Fino performed areview of the medica evidencein this claim and prepared
areport of hisfindings on September 26, 2001. (EX 4). He Stated that there was no doubt that
Mr. Bentley had a severe obstructive ventilatory abnormality, but the autopsy did not reved
evidence of a cod mine dust-related condition. He indicated that the pattern of abnormdity was
consgtent with cigarette-rdated lung disease. He state that there is no increased incidence of
pneumonia as aresult of cod mine dugt-related disease, but that thereis an increase in a smoking-
related disease. He aso indicated that the arteria blood gas results were typica of the studies of
smokers. He concluded that there was insufficient medica evidence to justify a diagnosis of cod
workers pneumoconiosis and any disability was due to cigarette smoking. He stated that the
miner’ s death was due to pneumonia and lung disease from cigarette smoking. He concluded that
even assuming the miner had pneumoconios's, any disability was due to cigarette smoking and cod
mine dust inhalation would not have contributed to his desth.

In adeposition, Dr. Fino discussed his conclusions and his subsequent review of Dr.
Green'sreport. (EX 6). Heindicated that to an extent, Dr. Green's report changed his conclu-
sons because Dr. Green, an experienced pathologist, found mild smple macular pneumoconioss.
He gtated that this information put him in aquandary because experienced pathologidts at the
Mayo Clinic did not describe pneumoconioss. He indicated that this information did not change
his conclusonsthat Mr. Bentley was totaly disabled from arespiratory sandpoint. Dr. Fino
testified that there are factors from which it is possible to determine whether a pulmonary disability
is caused by pneumoconiosis or smoking and Mr. Bentley’ s disability was caused by smoking. He
dated that if the miner had pneumoconioss, it caused no more than a negligible aonormaity and
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was not a sgnificant contributing factor to his disability. He stated that Mr. Bentley died from
severe obstructive lung disease with emphysema due to smoking, and that cod mine dust inhdation
did not contribute to or hasten his death. Dr. Fino stated that, even assuming the existence of pneu-
moconios's, his opinions would not change.

Dr. Ben Branscomb reviewed Mr. Bentley’ s medica records and prepared areport of his
findings. (EX 2). He summarized the miner’s cod mine employment and smoking histories, and
the medicd evidence. Dr. Branscomb determined that the clinicad and postmortem examinations
of the lungs rule out medica or clinica pneumoconiosis. He dso determined that the medicd evi-
dence does not support afinding of “legal pneumoconiosis” Dr. Branscomb stated that there was
no effect of coa dust that contributed to or hastened the miner’s desth. He determined that dl the
findings were cons stent with chronic obstructive lung disease caused by smoking and that Mr.
Bentley did not have ether form of obstruction or bronchia symptoms, nor the forms of chronic
obstructive lung disease that is associated with dust exposure situations. Dr. Branscomb is Board-
certified in internal medicine and is experienced in the area of pulmonary disease.

Dr. Branscomb discussed his report and findings in a deposition, aong with hisreview
of Dr. Green'sreport. (EX 5). Dr. Branscomb indicated that he did not agree with Dr. Green's
conclusons. He gtated that Mr. Bentley had panlobular chronic obstructive lung disease which
isnot commonly caused by inhadation of cod dust, but is commonly caused by smoking. The
physician stated that Mr. Bentley did not have the respiratory capacity to perform his cod mine
employment, but that the disability was due to smoking. He indicated it was possible to distinguish
pulmonary disability caused by smoking and cod mine dust inhaation, and that the evidencein the
record supports a finding that the miner’ s disorder was due to smoking. Dr. Branscomb found that
the miner’ s deeth was not caused or hastened by pneumoconioss, and that even assuming smple
pneumoconioss would not change his opinion. He stated that he disagreed with Dr. Green
because two other pathologists did not find the changes Dr. Green did. However, he stated that if
Dr. Greeniscorrect in his observation, he would change his diagnosis and find smple macular
pneumoconios's, but he disagreed that the amount of disease described by Dr. Green would have
any dgnificant contribution.

DISCUSSION AND APPLICABLE LAW

Because Mrs. Bentley filed her gpplication for survivor’s benefits after March 31, 1980,
this clam shall be adjudicated under the regulaions at 20 C.F.R. Part 718. Under this part of the
regulations, clamant must establish by a preponderance of the evidence that the miner had pneu-
moconiogs, that his pneumoconiods arose from cod mine employment, and that his degth was due
to pneumoconioss. See Trumbo v. Reading Anthracite Co., 17 BLR 1-85, 1-88 (1993).
Failure to establish any of these elements precludes entitlement to benefits,
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Pneumoconiosis and Causation

Under the Act, ** pneumoconiosis means a chronic dust disease of the lung and its
sequeae, including respiratory and pulmonary impairments, arisng out of cod mine employment.”
30 U.S.C. §902(b). Section 718.202(a) provides four methods for determining the existence of
pneumoconiosis. Under section 718.202(a)(1), afinding of pneumoconiosis may be based upon
x-ray evidence. The record contains numerous interpretations of twelve chest x-rays spanning the
years between January 1981 and September 1999. Of these interpretations, only one was posi-
tive for pneumoconioss while the overwheming mgority were negative. Because pneumoconios's
isaprogressve disease, | may properly accord greater weight to the interpretations of the most
recent x-rays, especidly where asignificant amount of time separates the newer from the older
x-rays. Asnoted above, | dso may assgn heightened weight to the interpretations by physicians
with superior radiologicd qudifications. See McMath v. Director, OWCP, 12 BLR 1-6 (1988);
Clark v. Karst-Robbins Coal Co., 12 BLR 1-149 (1989) (en banc). Because the negative
readings, including those of the most recent x-rays, condtitute the mgjority of interpretations, | find
that the x-ray evidence is negative for pneumoconioss.

Under Section 718.202(8)(2), biopsy or autopsy evidence may establish pneumoconiosis.
Autopsy evidence is the most reliable evidence of the existence of pneumoconioss. Terlip v.
Director, OWCP, 8 BLR 1-363 (1985); see also Peabody Coal Co. v. McCandless, 255 F.3d
465 (7th Cir. 2001). An autopsy was performed after Mr. Bentley’ s death and the dides were
reviewed by severd physcians. After carefully congdering the opinions of the pathologists who
reviewed the autopsy dides, | give the most weight to the opinion of Dr. Green. Dr. Green's
report addresses the fact that dthough the x-ray evidence is negative, the autopsy dides show
evidence of the disease. In his deposition, Dr. Green carefully explained how he rendered his
diagnosis and how the subtle details of the disease can be missed on examination. In addition,
athough they did not diagnose pneumoconioss, Dr. Davis found anthracoss and Dr. Caffrey
found anthracotic pigment in Mr. Bentley’slungs. Diagnoses of pulmonary anthracos's have been
held to be the equivadent of adiagnoss of pneumoconiosis. Dagnan v. Black Diamond Coal
Mining Co., 994 F.2d 1536 (11th Cir. 1993); Bueno v. Director, OWCP, 7 BLR 1-337 (1984).
Opinions indicating the presence of anthracotic pigment must dso be consdered. Lykinsv.
Director, OWCP, 819 F.2d 146 (6th Cir. 1987). | find that Dr. Green’ s report outweighs the
reports of the other pathologists. Accordingly, | find that the autopsy evidence establishes the
exigence of pneumoconioss.

Under Section 718.202(a)(3), the existence of pneumoconiosis may be established if one
of the presumptions at Sections 718.304 to 718.306 applies. Section 718.304 requires x-ray,
biopsy, or equivaent evidence of complicated pneumoconiosis. Because the record contains no
such evidence, this presumption is unavailable. The presumptions at Sections 718.305 and
718.306 are ingpplicable because they only apply to claims that were filed before January 1, 1982,
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and June 30, 1982, respectively. Because none of the above presumptions appliesto thisclaim,
the evidence does not established pneumoconios's pursuant to Section 718.202(a)(3).

Section 718.202(a)(4) provides the fourth and find way to prove that the miner had
pneumoconiosis. Under this section, clamant may establish the existence of the disease if a
physician exercisng reasoned medicd judgment, notwithstanding a negative x-ray, finds that the
miner suffered from pneumoconiosis. Although the x-ray evidence is negative for pneumoconios's,
aphysician’s reasoned opinion may support the presence of the diseaseif it is supported by
adequate rationale besides a positive x-ray interpretation. See Trumbo v. Reading Anthracite
Co., 17 BLR 1-85, 1-89 (1993); Taylor v. Director, OWCP, 1-22, 1-24 (1986).

| find that the reports of the physicians who examined Mr. Bentley in the early 1980'sin
connection with his clam for benefits at thet time are entitled to less weight because these phys-
cians examined the miner only one time and dmost twenty years prior to his degth. Because
pneumoconiosisis a progressive disease, | give more weight to the opinions of the physicians who
recently examined the miner or reviewed his most recent medica records.

| give more weight to the opinion of Mr. Bentley’ streating physcian, Dr. Sundaram
because the record evidences the fact that the physician was more familiar with the miner’s con-
dition. Onderko v. Director, OWCP, 14 BLR 1-2 (1989). The physcian practicesin the area
of lung disease and treeted Mr. Bentley specificaly for his bresthing problems. Dr. Sundaram
treated Mr. Bentley over a span of severd years. Revnack v. Director, OWCP, 7 BLR 1-771
(1985). He began treating Mr. Bentley-specificaly his breathing problemsin 1991-and continued
to treat the miner on aregular basis until his desth in 2000. Although his trestment notes and brief
gatementsin the record are not thorough reports, Dr. Sundaram explained his diagnosis and
trestment of Mr. Bentley in his deposition. He explained his diagnosis of pneumoconiosis as
based not only on x-ray evidence, which he read himself, but also on work history, physicd find-
ings, breething tests, oxygen levels and vidts over saverd years. Although he may have had an
inaccurate smoking history, Dr. Sundaram indicated that his conclusions would remain the same
even assuming a grester smoking higtory.

| 0 give greater weight to the opinion of Dr. Green on the issue of the existence of
pneumoconiogs. Dr. Green examined not only the medica records, but aso the autopsy didesin
making his determination. Hisreport iswell-documented and well-reasoned. Fieldsv. IsSland
Creek Coal Co., 10 BLR 1-19 (1987); Clark v. Karst-Robbins Coal Co., 12 BLR 1-149
(1989) (en banc). Even Dr. Fino, who reviewed the records on behaf of the employer, indicated
that Dr. Green was an experienced pathologist and that Dr. Green' s report diagnosing pneumoco-
niosis put him in a quandary regarding the existence of the disease. | find that the reports of the
other physicians who determined that the evidence does not support finding the existence of
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pneumoconioss are outweighed by the opinions of these two physcians. Accordingly, | find that
the medica opinions establish the existence of pneumoconiosis.

Although the x-ray evidence is negative for the existence of pneumoconioss, | find that the
autopsy reports and medica reports establish that Mr. Bentley suffered from pneumoconioss.
Because | have determined that Mr. Bentley has over ten years of cod mine employment, heis
entitled to a rebuttable presumption that his pneumoconiosis arose from coad mine employment.
See 20 C.F.R. § 718.203(b). This presumption may be rebutted by evidence demongtrating
another cause for claimant’s pneumoconiosis. The employer has proffered no evidence to show
another cause for clamant’s pneumoconiosis. Accordingly, | find that Mr. Bentley’ s pneumoco-
nioss arose from cod mine employment. Thus, in order to be entitled to benefits under the Act,
clamant must now establish that her husband’ s death was due to pneumoconioss.

Death Due to Pneumoconiosis

Under section 718.205(c), a claimant will have established death due to pneumoconioss
inany of the following circumstances. (1) where competent medica evidence establishes that the
miner's desth was due to pneumoconioss; (2) where pneumoconiosis was a substantialy contri-
buting cause or factor leading to the miner's death or where the desth was caused by complications
of pneumoconioss; or (3) where the presumption set forth at § 718.304 is applicable. As noted
above, | have found that the presumption at section 718.304 is not gpplicable to thisclam. Sur-
vivors are not digible for benefits where the miner's desth was caused by atraumatic injury or the
principa cause of desth was amedica condition unrelated to pneumoconioss. 20 C.F.R.

§ 718.205(c)(4).

Like severd other federd circuits, the United States Court of Appeds for the Sixth Circuit
has interpreted "subgtantidly contributing cause’ to include a hastening of the miner's degth.
Griffith v. Director, OWCP, 49 F.3d 184, 186 (6th Cir. 1995). See Peabody Coal Co. v.
Director, OWCP, 972 F.2d 178, 183 (7th Cir. 1992); Shuff v. Cedar Coal Co., 967 F.2d 977,
980 (4th Cir. 1992) . Thisinterpretation means that any acceleration of the miner's death that is
attributable to pneumoconiosis will entitle the clamant to benefits. Griffith, 49 F.3d at 186.

All of the physcians who rendered opinions on the issue agree that Mr. Bentley’s degth
was related to his respiratory condition. Drs. Sundaram and Green found evidence of cor
pulmonae, which is heart disease secondary to chronic lung disease, evidencing alarge degree
of disability dueto arespiratory impairment. See 20 C.F.R. §718.204(c)(3). However, the
physicians disagree on whether pneumoconiosis played arole in contributing to the miner’s
pulmonary impairment and degath.



-17 -

On the issue of whether pneumoconiosis contributed to the miner’ s death in any way, |
again give the greatest weight to the opinion of Dr. Sundaram, Mr. Bentley’ s treating physician.
Dr. Sundaram treated the miner’s respiratory problems over severd years and was treating him a
the hospitd a the time of hisdesth. | aso give more weight to the opinion of Dr. Green asit is
well reasoned and consstent with the medica evidence of record. He recognized that the miner’s
ggnificant smoking history contributed to his pulmonary condition. Dr. Green found that while the
pneumoconiosis was mild, it contributed to the miner’ s death and explained his reasoning on this
issue. Both physicians found the miner’ s obstructive lung disease was related to his cod mine
employment and that the weakened pulmonary condition led to pneumonia and to degth.

Three physicians attributed Mr. Bentley’ s pulmonary disease and death entirely to smok-
ing. Although he did not diagnose pneumoconiosis, Dr. Fino stated that even assuming the
exisence of the disease, it would not have been a Sgnificant contributing factor to his disability.

Dr. Branscomb also did not find pneumoconiosis, but stated that  the amount of disease described
by Dr. Green would not have any significant contribution to the miner’ s disability. Dr. Caffrey dso
dated that if Mr. Bentley had never smoked the amount of coa dust in his lungs would not have
caused pulmonary disability, but he agreed that the risk of pulmonary disease from cod dust is
additive to the risks of cigarette smoking. Although these physicians characterized any imparment
from pneumoconioss as dight or non sgnificant, “ pneumoconiodsis a subgantialy contributing
cause or factor leading to the miner’s desth if it servesto hasten that death inany way.” Griffith
v. Director, OWCP, 49 F.3d 184 (6th Cir. 1995). Thus, even if the impairment was minor, it
would be a contributing factor in the miner’ sdeath. Thus, | find that dthough it was not the mgor
contributing factor, pneumoconioss served to hasten the miner’ s death, even if only inasmal way.

Concluson

In sum, | find that dlamant has established the existence of pneumoconioss arisng from
cod mine employment pursuant to Section 718.202(a) . | aso find that clamant has established
that her husband' s death was due to pneumoconiosis pursuant to 718.205(c). Accordingly,
Juanita Bentley is entitled to benefits.

Attorney's Fee

Claimant's counsel has thirty days to submit an application for an attorney'sfee. The
application shall be prepared in strict accordance with 20 C.F.R. 88 725.365 and 725.366. The
gpplication must be served on dl parties, including the claimant, and proof of service must be filed
with the application. The parties are dlowed thirty days following service of the gpplication to file
objections to the fee gpplication. 1n the event this decison is gppeded, clamant’s counsel can
elect to withhold the filing of his fee petition pending the gppedl.
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ORDER
The employer, INCOAL, Inc. is hereby ORDERED to pay the following:

To dlamant, Juanita Bentley, dl benefits to which she is entitled under the Act,
commencing in February 2000, the month of the miner‘ s degth.

A

JOSEPH E. KANE

Adminigrative Law Judge

NOTICE OF APPEAL RIGHTS. Pursuant to 20 C.F.R. 8 725.481, any party dissatisfied with
this Decison and Order may gpped it to the Benefits Review Board within thirty days from the
date this decison isfiled with the Digtrict Director, Office of Workers Compensation Programs,
by filing a notice of appea with the Benefits Review Board, ATTN: Clerk of the Board, P.O. Box
37601, Washington, D.C. 20013-7601. See 20 C.F.R. § 725.478. Thisdecision shal befinal
thirty days after the filing of this decison with the didtrict director unless gpped proceedings are
ingtituted. 20 C.F.R. 8 725.479. A copy of anotice of appeal must also be served on Donald
S. Shire, Esquire, Associate Solicitor for Black Lung Benefits. His address is Frances Perkins
Building, Room N-2117, 200 Congtitution Avenue, NW, Washington, D.C. 20210.




